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Memorandum

TO: BOARDS OF DIRECTORS/MANAGERS — FIRSTSERVICE RESIDENTIAL
COOPERATIVES AND CONDOMINIUMS

FROM: BEN KIRSCHENBAUM
RE: NEW LAWS

DATE: DECEMBER 4, 2024

CC: PROPERTY MANAGERS

There are several new laws that cooperative and condominium boards need to be aware of as we
approach the end of 2024 and begin the new year.

Bedbug Infestation Notifications: We believe that our boards are aware that there is an
obligation for “landlords” to provide a history of bedbug infestation over the prior year at the
time of lease. This includes a proprietary lease, sublease in a cooperative, and lease in a
condominium. Thus, FirstService Residential’s Compliance Department annually updates a form
of notice to be used as part of transfers in our cooperatives and condominiums.

On November 22, 2024, Governor Hochul signed into law a bill that requires a landlord to notify
all tenants in residential premises when the landlord has received a notice of bedbug infestation.
The notice to tenants must be provided within 24 hours. A copy of the bill is included with this
memorandum. The new law is bereft of any details as to the nature of the notice that must be
given. However, it has been reported that when the Governor signed the bill into law, she struck
a deal with the lawmakers that the time to provide the notice to the tenants will be extended to 72
hours, and the notice only needs to be given to tenants in close proximity to the location of the
infestation. If the infestation is in common areas, the notice can be posted in the building for the
remaining tenants. The legislature is expected to enact modifications early in the next session,
after the new year.

There is a dilemma as the new law goes into effect on December 22, 2024, 30 days after being
signed by the Governor. Thus, we have advised our property managers to immediately report any
bedbug infestation that we are notified of to both the board and its attorneys to determine which
notice must be given to the residents of the building. We hope that the revisions promised will be
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clarified in new legislation early next year, so we can be more certain which notices must be
given.

We note that this law imposes the requirements on “landlords” and “lessors.” That would seem
to exempt a board of managers of a condominium from the notice requirement. However, most
of our condominiums have tenants in the building. We recommend that our condominiums also
provide notice of any bedbug infestation to their residents.

Fair Chance Housing Act: We reported to our boards earlier this year that New York City
enacted the Fair Chance Housing Act (Int. No. 632-A, a copy of which is included with the
memorandum). Similar to the Fair Chance in Employment Act, this protects prospective tenants
for rental housing and prospective purchasers in both cooperatives and condominiums from
being discriminated against when they apply for housing based on “criminal history.” With
limited exceptions, an applicant cannot be denied housing based on a criminal history. The law
requires a significant change in the processing of applications. This law is effective as of January
1, 2025.

Briefly, when processing an application in our cooperatives and condominiums, including
subtenants of cooperative shareholders and tenants of condominium unit owners, the application
processor cannot perform a “criminal background check” as part of the initial application
process. For the purposes of the law, this means an applicant cannot be asked about the
applicant’s criminal history, and no search can be made of public records that would provide
information about the applicant’s criminal history. Thus, in the first instance, the application
package submitted by the applicant cannot include a request to indicate whether the applicant has
a criminal history. It also means that FirstService Residential will not obtain a criminal
background report on the applicant (a consumer credit report will be performed). Otherwise, the
application package delivered to the board will be the same as in the past.

When the board receives the application, it should proceed as it has in the past. If during the
review, the board desires additional information about the qualifications of the applicant, other
than information about a criminal history, it may have FirstService present requests for
additional information. Upon receiving all relevant information, if the board generally interviews
the applicant, the interview should be scheduled in the same manner as in the past. If the board
determines to reject an application (generally in a cooperative) or exercise the right of first
refusal (generally in a condominium), that decision should be communicated to FirstService, and
the decision will be communicated to the parties. If the board determines that the applicant is
acceptable, this will trigger modifications to the process. FirstService will now provide the
applicant with a conditional acceptance of the application, subject only to revocation based on a
criminal history as permitted by the law. This notice will need to inform the applicant that the
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criminal background check is being performed and provide a summary of the rights that the
applicant has under the law.

Immediately upon providing conditional acceptance to the applicant, FirstService will order a
criminal history as permitted by the law and provide a copy of the report received to the board.
The board may only consider the applicant’s “reviewable criminal history” in determining if it is
going to revoke the acceptance: Reviewable criminal history is:

e Any conviction in the New York sex offense registry or in any other jurisdiction such
applicant is required to register as a sex offender

e Any other misdemeanor conviction under the laws of New York or any other jurisdiction
where less than three years have passed from (a) the date of release from incarceration, or
(b) the date of sentencing if there was no incarceration

e Any other conviction of a felony under the laws of New York or any other jurisdiction
where less than three years have passed from (a) the date of release from incarceration, or
(b) the date of sentencing if there was no incarceration

There are a few exclusions from the foregoing including convictions that have been sealed,
expunged, subject to an executive pardon, or otherwise legally nullified or vacated.

If the board elects to revoke the conditional acceptance, a notice must be given to the applicant
of the intent to revoke the acceptance, which notice must provide the applicant with information
about the reviewable criminal history that has caused the board to make this determination, and
the applicant will have five business days to submit information identifying errors in the
information provided to the board.

As a practical matter, the time to process an application from start to finish will be extended due
to this two-step approval. FirstService is committed to providing the report of the reviewable
criminal history within a couple of days after the board advises us of the conditional acceptance.
We urge boards to review the report immediately after receipt.

Based on the number of times that boards have rejected applications due to information
contained in the criminal histories we have obtained, it is going to be rare that a board revokes a
conditional acceptance. Thus, if the conditional acceptance is going to be confirmed, please
advise your application processor of this confirmation. For those boards using eApply, this will
be the means to confirm the acceptance. Otherwise, you will have to contact the application
processor in the same manner as you currently work with the processor.

If the reviewable criminal history causes the board to revoke the conditional acceptance, please
use eApply to notify the application processor. However, FirstService will not issue the notice
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revoking the conditional acceptance. Given the complexities required to comply with the law on
revoking the acceptance, the board’s attorney should then be engaged to provide the proper
notice to the applicant and to guide the board through the process that must be followed to
protect the revocation.

If you have any questions, please reach out to your application processor who can put you in
touch with Tanya Goodwine, Vice President — Application Processing or me.

We hope this information is helpful.

Thank you.
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February 29, 2024

Introduced by M of A JACKSON -- read once and referred to the Commt-
tee on Housi ng

AN ACT to anmend the real property law, in relation to requiring |and-
lords and | essors provide notice to tenants about bed bug infestation

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The real property lawis amended by adding a new section
235-j to read as foll ows:

8 235-j. Duty to informof bed bug infestation. Upon having know edge
of a bed bug infestation, the landlord or | essor of a residenti al prem
ises shall provide all tenants and |essees on such prenises witten

notice of such infestation. Such witten notice shall be provided to the
tenants and | essees within twenty-four hours of the landlord or |essor
havi ng know edge of the bed bug infestation.

§ 2. This act shall take effect on the thirtieth day after it shal
have becone a | aw.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is old law to be onitted.
LBD13970-01- 4



Int. No. 632-A

By Council Member Powers, the Public Advocate (Mr. Williams), Council Members Rivera,
Ayala, Williams, Sanchez, Hudson, Krishnan, Abreu, Brewer, Joseph, De La Rosa, Hanif,
Restler, Gutiérrez, Riley, Bottcher, Cabéan, Feliz, Stevens, Marte, Avilés, Narcisse, Richardson
Jordan, Ossé, Nurse, Farias, Mealy, Barron, Louis and Won (in conjunction with the Manhattan,
Brooklyn, Bronx and Queens Borough Presidents)

A Local Law to amend the administrative code of the city of New York, in relation to prohibiting
housing discrimination on the basis of criminal history.

Be it enacted by the Council as follows:

Section 1. The administrative code of the city of New York is amended by adding a new
section 8-102a to read as follows:

8-102a. For purposes of paragraph (o) of subdivision 5 of section 8-107, the following

terms have the following meanings:

Criminal background check. The term “criminal background check” means the following

actions:

1. Asking an individual, orally or in writing, if they have a criminal history;

2. Searching publicly available records, including through a third party, such as a consumer

reporting agency, private database, or website, for information about an individual’s criminal

history; or

3. Otherwise gathering records or information relating to an individual’s criminal history.

Criminal history. The term “criminal history” means an individual’s conviction history,

non-convictions and excludable matters, and pending cases.

Excludable matters. The term “excludable matters” means:

1. A criminal action that was resolved in favor of an individual, including actions

concluded in one of the following ways:

(a) Termination in favor of the individual:




(b) Adjudication as a youthful offender or for juvenile delinquency;

(c) Conviction of a violation; or

(d) Conviction that has been sealed;

2. Criminal charges pending for which a court has issued an adjournment in contemplation

of dismissal pursuant to sections 170.55. 170.56, 210.46, 210.47, or 215.10 of the New York

criminal procedure law. or pursuant to a comparable law of another jurisdiction that is in effect:

and

3. A disposition of a criminal matter under federal law or the laws of another jurisdiction

that results in a status comparable to what results from an “excludable matter” under New York

law.

Pending case. The term “pending case” means a criminal accusation or an arrest based on

a criminal accusation that has not yet been adjudicated to a verdict or dismissed at the time the

criminal background check or analysis is conducted by a covered entity. An action that has been

adjourned in contemplation of dismissal shall not be considered a pending case unless, prior to the

time the criminal background check or analysis is conducted by a covered entity the order to

adjourn in contemplation of dismissal is revoked and the case is restored to the calendar for further

prosecution.

Reviewable criminal history. 1. The term “reviewable criminal history” means:

(a) Any conviction registered on the New York sex offense registry maintained by the state

division of criminal justice services pursuant to section 168b of the New York corrections law, on

the federal sex offense reqgistry created pursuant to section 20902 of title 34 of the United States

code, or on a reqgister in any other jurisdiction for which an individual is required to register as a

sex offender;



(b) Any other misdemeanor conviction under the laws of New York or another jurisdiction

where less than three years have passed from (a) the date of release from incarceration, or (b) the

date of sentencing for an individual who was not sentenced to a period of incarceration;

(c) Any other felony conviction under the laws of New York or another jurisdiction where

less than five years have passed from (a) the date of release from incarceration, or (b) the date of

sentencing for an individual who was not sentenced to a period of incarceration.

2. However, the term “reviewable criminal history” shall not include:

(a) Convictions that have been sealed, expunged, the subject of an executive pardon, the

subject of a certificate of relief from disabilities, or otherwise legally nullified or vacated;

(b) Convictions in another jurisdiction for (i) having sought, obtained, provided, or

facilitated reproductive or gender-affirming care, as defined in section 10-184.1 of the

administrative code, outside the state of New York under circumstances where the conduct would

have been lawful had it occurred in the state of New York; (ii) having engaged in “legally protected

health activity” as defined in section 570.17 of the New York criminal procedure law; or (iii)

conviction for the possession of cannabis that would not constitute a felony in the state of New

York; or

(c) Excludable matters.

8§ 2. Subdivision 5 of section 8-107 of title 8 of the administrative code of the city of New
York is amended by adding a new paragraph (o) to read as follows:

(0) Protections based on criminal history; housing.

(1) It shall be an unlawful discriminatory practice for the owner, lessor, lessee, sublessee,

assignee, or managing agent of, or other person having the right to sell, rent or lease or approve

the sale, rental or lease of a housing accommodation, constructed or to be constructed, or an interest




therein, or any agent or employee thereof, or any real estate broker or agent or employee thereof

to:

(A) Refuse to sell, rent, lease, approve the sale, rental or lease or otherwise deny to or

withhold from any individual such a housing accommodation or an interest therein because of such

individual’s criminal history, other than an individual’s reviewable criminal history obtained and

considered in conformity with this paragraph:;

(B) Discriminate against any individual in the terms, conditions, or privileges of the sale,

rental, or lease of any such housing accommodation or an interest therein or in the furnishing of

facilities or services in connection therewith, because of such individual’s criminal history;

(C) Represent to any individual that any housing accommodation or an interest therein is

not available for inspection, sale, rental, or lease because of such individual’s criminal history,

except when consideration of such criminal history is permitted by, and the covered entity has

complied with, the procedures required under this paragraph:;

(D) Declare, print, or circulate, or cause to be declared, printed, or circulated, any

statement, advertisement, or publication, or use any form of application for the purchase, rental or

lease of such a housing accommodation or an interest therein, which expresses, directly or

indirectly, any limitation, specification, or discrimination in housing because of an individual’s

criminal history; except as permitted under this paragraph; or

(E) Conduct a criminal background check in connection with the prospective purchase, or

prospective or continuing rental or lease, of a housing accommodation, except where conducted in

conformity with this paragraph.

(2) Nothing in subparagraph (1) shall prohibit a covered entity from taking any lawful

adverse action against an individual, including a current occupant, for reasons other than such




individual’s criminal history, including acts of physical violence committed by such individual

against other persons or property on the premises, or other acts that would adversely affect the

health, safety, or welfare of other residents, nor shall such paragraph excuse a covered entity from

complying with applicable laws relating to victims of domestic violence, sex offenses, or stalking.

(3) Nothing in subparagraph (1) shall:

(A) Prohibit a covered entity from making any statement, communication, advertisement,

publication, or application that is required or specifically authorized by a federal, state or local

law, rule, or requlation, provided that any such statement, communication, advertisement,

publication, or application shall include a citation to the law, rule, or requlation that requires or

permits such action;

(B) Prohibit a covered entity from denying a housing accommodation based on an

individual’s criminal history where such denial is required or specifically authorized by federal,

state, or local law, rule, or regulation, provided that such covered entity shall provide such

individual with notice of the law, rule, or requlation that requires or specifically authorizes such

action and, where the law permits but does not require an adverse action, provided that such

covered entity complies with the requirements of subparagraphs (4), (5), and (6) of this paragraph;

or

(C) Prohibit a covered entity from conducting a criminal background check pursuant to any

federal, state, or local law, rule, or requlation that requires or specifically authorizes a criminal

background check for housing eligibility, provided that, where the law permits but does not require

an adverse action, such covered entity complies with the requirements of subparagraphs (4), (5),

and (6) of this paragraph.




(4) Preliminary determination and notice of criminal background check. Except where

following this process would conflict with a requirement of federal or state law, rule, or requlation,

a covered entity that intends to conduct a criminal background check of an individual in connection

with a prospective purchase, or prospective or continuing rental or lease of a housing

accommodation, shall not conduct such criminal background check until such covered entity has

taken the following actions:

(A) In the case of a transaction involving the purchase of housing or shares in housing, the

seller has accepted an offer and agreed in writing that the seller will not revoke the acceptance or

change the conditions of the deal on the basis of the buyer’s criminal history except as permitted

by this paragraph;

(B) In the case of any other transaction involving lease or rental, the covered entity has

provided to such individual a rental or lease agreement that commits the housing accommodation

to the applicant, which may only be revoked based on a criminal background check conducted in

accordance with the fair chance housing process set forth in subparagraph (5), or upon an unrelated

material omission, misrepresentation, or change in the gqualifications for tenancy that was not

known at the time of the conditional offer;

(C) In all such cases, has provided such individual notice of such criminal background

check and a written copy of the city’s fair chance housing notice summarizing the rights in this

paragraph, which shall be created and made publicly available by the commission.

(5) Fair chance housing process. After providing notice of a criminal background check,

and prior to taking any adverse action because of an individual’s reviewable criminal history, and

except where such action conflicts with a requirement of federal or state law, rule, or requlation,

the covered entity shall:




(A) Provide the applicant a written copy of:

(i) Any information or records about reviewable criminal history based on which the

covered entity intends to take adverse action;

(ii) Any information about such individual’s criminal history, other than their reviewable

criminal history, that the covered entity received, even if the covered entity did not consider such

information in making its determination; and

(iii) Provide notice that such individual may, no later than five business days following the

receipt of such information, submit to the covered entity any information identifying errors in the

criminal history information provided by the covered entity, and any supplemental or mitigating

information in support of their application for purchase, rental, or lease.

(6) Adverse action based on reviewable criminal history. If, after conducting the fair

chance housing process pursuant to subparagraph (5) of this paragraph, a covered entity considers

taking adverse action because of an individual’s reviewable criminal history, such covered entity

shall first:

(A) Conduct an individualized assessment of the individual’s reviewable criminal history

and timely information submitted by such individual pursuant to subparagraph (5) of this

paragraph; and

(B) Provide such individual with a written copy of the reason for the adverse action,

including:

(i) A copy of supporting documents that were reviewed:; and

(ii) A written statement of the reason for such adverse action, demonstrating: (i) how the

individual’s reviewable criminal history is relevant to a legitimate business interest of the property

owner, and (ii) how any information submitted in support of such individual’s tenancy was taken




into account.

(7) If a covered entity utilizes a third party to conduct a consumer background check or

criminal background check on their behalf, such covered entity shall take reasonable steps to

ensure that such check is conducted consistent with the provisions of this paragraph. Except where

a covered entity’s actions are required or authorized pursuant to federal, state, or local law, a

covered entity may be liable for relying on criminal history other than reviewable criminal history

if the covered entity failed to take reasonable steps to ensure compliance with this paragraph.

Where a covered entity knowingly receives criminal history information other than reviewable

criminal history information, such receipt creates a rebuttable presumption that the covered entity

relied on such information in violation of this paragraph, which such covered entity may rebut by

affirmatively showing that they complied with the fair housing process described in subparagraphs

(4), (5), and (6) and did not rely on such information in making a determination about a sale, rental,

or lease.

(8) This paragraph shall not apply to the sale or rental of:

(A) A housing accommodation, other than a publicly-assisted housing accommodation, in

a building that contains housing accommodations for not more than two families living

independently of each other, if the owner or members of the owner's family reside in one of such

housing accommodations; or

(B) A room or rooms in a housing accommodation, other than a publicly-assisted housing

accommodation, if such rental is by the occupant of the housing accommodation or by the owner

of the housing accommodation and the owner or members of the owner's family reside in such

housing accommodation.




(9) A covered entity shall be immune from liability in any civil action arising as a result of

an alleged act of an individual with a criminal history based on the claim that the covered entity

should not have sold, rented or leased, or otherwise granted a housing accommodation or an

interest therein, to such individual or as a result of a covered entity's decision not to perform a

criminal background check.

8 3. This local law takes effect January 1, 2025.
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